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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre Case Nos. 02-55527-JRG and
02- 55528- JRG

SAN JOSE MEDI CAL MANAGEMENT,

INC., a California Corporation,

and affiliated Chapter 11 cases,

Debt or s.

Chapter 11

ORDER ON THI RD AND FI NAL FEE
APPLI CATI ON OF FOLEY & LARDNER LLP

. 1 NTRODUCTI ON

Fol ey & Lardner LLP' s enpl oynent as counsel for the debtors was
approved by the court on Decenber 30, 2002, and nade effective as of
Sept enmber 30, 2002. The court ordered the audit of Foley' s fees on
Decenber 9, 2004. Having reviewed the audit report, comments, as well as
the objections to fees, the request for final approval of fees and
expenses is granted in part and denied in part as herein stated.
[ 1. BACKGROUND

The debtors fil ed bankruptcy on Sept ember 30, 2002. There were

several major i ssues with respect tothe reorganization of the debtors

t hat cane before the court. The court dealt with issues involving a
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col | ecti ve bargai ni ng agreenent, executory contracts, and personal and
real property | eases. The plan of reorgani zati on was confirmnmed on August
31, 2004, with an effective date of Septenber 27, 2004.
[1l. FEES

Prior tosubmssion of thethirdandfinal fee application, the court
approved on aninterimbasis Foley’ s first fee applicationfor the period
from Sept ember 30, 2002 t hrough Decenmber 15, 2002, in the amount of
$260, 828.50 i n fees and $13, 061. 09 i n expenses. The award i ncl uded a
$30, 000. 00 reduction in fees as agreed to between the United States
Trustee (UST) and Fol ey.

On the second interi mfee applicationfor the period fromDecenber
16, 2002 t hrough April 30, 2003, the court received objections fromthe
UST and the creditors’ conmttee. The objections expressed concern t hat
t he f ees had reached al nost $600, 000. 00, and no pl an and di scl osure
statenment was on file. In addition, the UST asserted that the
descriptions of activities were vague. The court approved Fol ey’ s second
fee applicationonaninteri mbasisinthe amount of $314,581.00in fees
and $16, 115.80 in expenses, subject to a $100, 000. 00 hol dback.

Inits final application, Fol ey seeks approval for fees and expenses
incurredduringthethirdinteri mapplication periodfromMay 1, 2003
t hrough Sept enber 26, 2004, in the amount of $910,416.50 i n fees and
$16, 395. 61 i n expenses. Fol ey al so sought approval of total feesinathe
final amount of $1, 485, 826. 00 (whi ch i ncl uded t he previ ous $100, 000. 00
hol dback), and total expenses of $45,572.50.

O receipt of thethird and final fee application, the court received
an objection fromthe UST. The UST stated that the debtors’ CEO had
expressed concern about t he amount of fees i ncurred by counsel. The CEO

advi sed t he UST t hat he had not recei ved any i nvoi ces fromFol ey si nce
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April 2004, and that he had no idea of the magnitude of the total
requested fees until served with the application. He stated that he
wantedto file adetail ed objectiontothe application and asked t he UST
to seek a continuance of the hearing on the fee application.!?

Inaddition, creditor Sobrato G oup expressed concern that the anmount
of feesrequestedinthe billing categories for “Plan of Reorgani zation
and Trust Agreenent” and “Di scl osure Statenent,” which total $455, 830. 00,
appeared to require further breakdown. Sobrato believed nore detail was
required given the debtors’ assertion that it was the commttee’s
counsel s actions that caused the fees to be inflated.

At the hearingonthe third and final fee application on Decenber 1,

2004, the court approved the fees and expenses sought for the third

interimperiodwth a 20%hol dback. The court al so ordered an audit of
t he fees.

The audit report was submtted to the court on March 18, 2005. The
court gave interested parties an opportunity torespondtothe audit. The

court received a suppl enental objection fromthe UST, who set forth
explicit categories of fees believed to be excessive and specific
exanmpl es of actions by debtors’ counsel that the UST categorized as
unnecessary and inefficient.

The court al so received a response fromFol ey, which sought to
clarify and expl ain aspects of the audit report. Fol ey has poi nted out
i nstances i n which entries were included inthe $30,000. 00 aggregate
reductioninfees agreed to as part of the approval onthefirst interim
application.

Fromt he out set, Fol ey agrees to reduce it fees in the anount of

The court did add the CEO to the mailing list for the audit. However, the court did
not receive any witten response fromthe CEOwith respect to the audit of the fees.
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$14,695.75. This anount includes the foll ow ng:

. $0.50 for a billingdiscrepancy reflected on Exhi bit A? — Fol ey
expl ains that the other entry on Exhibit Ainthe anount of
$320. 00, was included in the $30,000.00 aggregate reduct]

. $1, 333.00 for fees which were identifiedon Exhibit Bas no
charge itens but were chargedin error — Fol ey expl ai ns that an
entry inthe anount of $86. 00 i ncl uded on Exhi bit Bwas al ready
i ncluded in the $30, 000. 00 aggregate reduction;

. $645. 00 entry of Andrea Porter fromAugust 9, 2004, whichis
descri bed as a dataentry or scrivener’s error; [See Exhibit D
2] ;

. $690. 00 entry of Jeffrey Butw nick fromMarch 22, 2003, due to
an insufficient description [See Exhibit D 2];

. $7,079.75 in fees identified on the audit report as
“Adm ni strative/ Clerical Activities by Paraprofessionals,”
“Adm nistrative/Clerical Activities by Professionals,”
“Organi ze/ Update Client Files,” and “Phot ocopyi ng” — Fol ey
explains that $6,730.50 in entries appearing in these
cat egori es were included in the $30, 000. 00 aggr egat e reducti on
[ See Exhibit -1, -2, 1-3, 1-4];

. $3,484.50 for entries on Exhibit L relatedto tinekeepers who
billed 10. 00 hours or | ess — Fol ey states that $1,471.00in
entries on Exhibit L had already been factored into the
$30, 000. 00 aggregate reduction; and

. $1, 463. 00 spent in di scussions wi th the UST regardi ng | anguage
inthe plan —the UST s obj ectionincl uded a description of a
seri es of phone calls and e-nmails, which the UST bel i eved were
handl ed inefficiently.

Inrelationto the remaining fees, the court has aduty toreview
each request and det er mi ne whet her t he requi renents of Bankruptcy Code 8§

330 arenet. Inre Busy Beaver Bldg. Grs., Inc., 19 F. 3d 833, 840-45 (3

Cir. 1994); Inre Berg, 268 B.R 250, 257 (Bankr. D. Mont. 2001). Section
330 of the Bankruptcy Code provides that the court my award to a
pr of essi onal person enpl oyed under 88 327 or 1103 reasonabl e conpensati on

for actual, necessary servi ces rendered and rei mbur senent of actual,

2 Unl ess ot herwi se not ed, all references to exhibits are to the exhibits that appear in
the “Revi ew and Anal ysis of Final Fee Application Submtted by Foley & Lardner LLP,” which was
filed with the court on March 18, 2005.
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necessary expenses. |n determ ningthe anount of reasonabl e conpensati on,
the court considers the nature, the extent, and the val ue of such
services, taking into account all relevant factors. 11 U.S.C 8§
330(a)(3).

Inreview ng the audit report and obj ecti ons received, the court
concl udes the foll ow ng.

A Fees related to the plan and di scl osure statenent will be
reduced.

As set forthinthethirdandfinal fee application, thetotal fees
spent on the plan and disclosure statenent total $455,830.00. The
final fee applicationnarrative states that disputeswiththe commttee
added to the expense in these categories.?

However, on cl oser | ook the court believes nmuch of the fees incurred
are not reasonabl e gi ven t he ci rcunstances of the case. Accordingtothe
final fee application, the feesrelated to the disclosure statenent
I nvol ve ni ne separate ti mnekeepers and the feesrelatedto the plan and
trust agreenent invol ved ei ght separate ti nekeepers. No explanationis
given for so many ti mekeepers being invol ved.

The court notes that inthese categories nore than one-half of the
feeentries, $234,785.00, are attri buted to one associ ate. The court is
particularly troubled by this fact whenit | ooks at specific categories
of entries related to the plan and di scl osure statenent.

The court had the auditor take the entriesrelatedtothe plan and
di scl osure st at ement and organi ze theminto particul ar categories. [ See
Exhibit T.] The audit sets forth that $299, 392. 73 was spent on drafti ng
and revising the plan. [ See Exhibit T-2.] O this amount, $182,957.58 in

3The conmittee counsel’s fees that are related to the pl an and di scl osure statenent total
$97, 573. 00. As it stands, the debtors’ counsel’'s fees are alnpbst five tinme those of the
comittee for services related to the plan and di scl osure statenent.
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entries are associated with this one associ ate.

The court finds this unreasonabl e under the circunstances gi ven t hat
anot her five professionals had tinme entries related to drafting and
revising the plan that total ed an addi ti onal $116, 435. 15. In additi on,
pr of essional s with much nore experience billedlesstine. It appearsto
the court that the pl an and di scl osure statenent were a trai ni ng exerci se
for | ess experienced associ at es and t he est at e shoul d not bear t he cost
of this exercise. The court canfindnoreasonthat it was necessary to
have si x professional s involvedinthedrafting and revisions of the plan,
and why one associ ate’ s fees, who was not even | ead counsel , woul d make
up al most one-hal f this anount. Thus, the court will reduce the fees on
Exhi bit T-2 by 50%because t he court concl udes that t he anount of tinmeis
not reasonable and was the result of training, inefficiencies and
overstaffing in the case. The court denies $149, 696.37 in fees.

Anot her area of concern regardi ng t he pl an and di scl osur e st at enrent
has to do wi t h negoti ati ons between t he debtors’ counsel and commttee’s
counsel on the plan and di sclosure statenment. 1t is undi sputed that
negoti ati ons between the debtors and the committee on the plan and
di scl osure statenent were protracted. Under the plan, atrust was created
tooverseeitsinplenmentation. Prior toconfirmation, adispute arose
bet ween t he debtors and the commi ttee over the conposition of the trust
board. One reason for the di spute was the conmttee’s proposal that a
Pacifi Care representative be a nenber of the board. The debtors stated
that for business reasonsit didnot want a representative of Pacifi Care
on the board. Inaddition, anissue arose over which constituency woul d
have control over the trust board that was to be conprised of three
members, in addition to the plan trustee.

By the time of the first hearing onthe confirmation of the plan, the
ORDER ON THI RD AND FI NAL FEE APPLI CATI ON OF FOLEY & LARDNER LLP 6
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debtors and the comm tt ee appeared to be at an i npasse over who woul d
serve on t he board and whose constituents woul d control the board. The
I ssue was resol ved when the parties accepted the court’s proposal that the
trust board woul d be conpri sed of two representatives for the debtors and
two representatives for the unsecured creditors. Final decision making
authority would lie with the plan trustee.

However, the court had noted at the first confirnati on hearing that
t he i npasse over the trust board was i n part | awer created, with both
sides unwi | lingto conproni se and seek a sol ution. The court concl udes
that this contributed to the overall cost of the plan and di scl osure
statement. Thus, a 10%general reductioninfeesrelatedtothe plan and
di scl osure statenent is warranted. As aresult, and taking into account
the prior reductionrelatedtodraftingandrevisingthe plan, the court
deni es $30,613.36 in fees.

B. Areviewof intra-office conferences and outsi de heari ngs and
conf erences attended by nore t han one professional wll result
in a reduction in fees.

The audit report identifies $135,962.58 infeesthat arerelatedto
intra-office conferences. [ See Exhibit F-1.] I naddition, $56,340.42 in
fees areidentifiedfor situationsinwhichnorethan one professional
billed. [ See Exhibit F-1.] As for outside conferences and heari ngs,
$61,557.75in fees areidentified, and of this anpunt, $39,626.50 in
entries areidentifiedas involving nore that one professional billing.
[ See Exhibit G ]

The Bankruptcy Court for the Northern District of California
mai nt ai ns CQui del i nes for Conpensati on of Professionals.* Guidelines 15

and 16 provide:

4 The District’s Quidelines for Conpensat i on and Expense Rei nbursenent of Professionals
and Trustees are available on the District’s Wb site at http://ww. canb. uscourts. gov.
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15. Conferences — Prof essional s shoul d be prepared to explaintine
spent in conferences wth other professionals or
paraprofessionalsinthesanmefirm Failuretojustifythis
time may result indisall owance of all feesrelatedto such
conf erences.

16. Multiple Professionals - Professionals should be preparedto
explain the need for nore than one professional or para-
prof essi onal fromthe sane firmat the same court heari ng,
depositionor neeting. Failuretojustify thistinme may result
i n conpensation for only the personwiththelowest billing
rate.

I n a conpl ex case such as t his one, no si ngl e professional is going
to possess all of the skills to acconplishthe necessary tasks. The estate
i's better served where nultiple professionals withthe required expertise
are utilized. In these circunstances, sonme conmunication is requirf

However, inreview ng the fees, the audit report highlights that
there were twenty-ei ght ti nekeepers involvedinthis case, includingthree
seni or partners, five partners, one of counsel, one speci al counsel, eight
associ ates, three paralegals, threeinterns, onelawclerk, two case
cl erks, and one ti nekeeper whose position was not identified. [ See Exhibit
J.] However, three partners, one associate, one | aw clerk, and the
unknown ti nekeeper were not billedtothe estate. [ See Exhibit J.] In
addi ti on, Fol ey has agreed to deduct the fees on ti nekeepers who bill ed
| ess than 10 hours on the case.

The effect of this highstaffinglevel can be seen whenthe billing
entries for intra-office conferences arereviewed. Inthis category,
twenty-one ti nekeepers are i nvol ved, of which four are ti nekeepers who
billed | ess than 10 hours. Taking this into account, this | eaves
sevent een ti mekeepers and $135,063.33 in fees attributedtointra-office
conf erences.

The court concl udes t hat t he excessive | evel of staffinginthe case

contri buted to the nunber of entries for intra-office conferences. It
ORDER ON THI RD AND FI NAL FEE APPLI CATI ON OF FOLEY & LARDNER LLP 8
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al so appears that onacertainlevel the estateis being askedtotrain
junior professionals.

This concern led to the general rule that no nore than one
prof essi onal may charge the estate for intra-office conferences and

meet i ngs absent an adequate explanation. I nre Bennett Fundi ng G oup,

Inc., 213 B. R 234, 245 (Bankr. ND.NY. 1997); InreAADC . Inc., 193

B. R 448, 450-51 (Bankr. N.D. Chio 1996); I n re Posei don Pool s of Anerica,

Inc., 180 B.R at 718, 731 (Bankr. E.D.N.Y. 1995).

Fol ey provi des no expl anati on concerni ng the necessity of intra-
of fice conferencing and the entries in which nore than one attorney
billed. As discussed above, the court finds the nunber of intra-office
conf erences to be unreasonabl e, evenif billed by only one attorney. For
t hat reason, the court will reduce by 25%t he $135,063.33 inintra-office
conference fees that are highlighted onthe audit report. Thisresults
in a reduction of $33, 765. 83.

As for outside hearings and conferences, Foley states that the
entries on Exhi bit Grepresent situations where the participation of the
addi ti onal attorney was necessary and appropriate inorder to effectively
and efficiently represent the debtors. The court has reviewed the
entries.

The court finds the expl anati onto beinadequate giventhis review
I nstances exi st where threeto four Fol ey attorneys “attend” atel ephonic
hearing [ See Exhibit G entries of 10/30/02 (Beatty, Butw nick, Porter);
11/ 14/ 02 (Beatty, Butw nick, Hwang, Porter); 12/3/02 (Beatty, Butw ni ck,
Hwang, Porter); 5/21/03 (Butw nick, Hwang, Lavender).]

There al so are situations inwhichthreeto four attorneys woul d be
i nvol ved on the same day in the same matter. For exanple, on May 21,

2003, M. Beatty was i nvol ved and bil | ed for two t el ephone conversati ons
ORDER ON THI RD AND FI NAL FEE APPLI CATI ON OF FOLEY & LARDNER LLP 9
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with an attorney fromHel | er Financi al regardi ng cash collateral. Onthe
sanme day, M. Butwi nick billed for atel ephone conversations with counsel
fromthe creditors’ commttee and atel ephone conversation w th counsel
fromHeller. M. Lavender was alsoinvolvedinateleconferencewth
comm ttee counsel and Heller’s counsel. Finally, Ms. Porter had a
t el ephone conversation with the debtors’ CEO and comm ttee counsel
regardi ng cash col l ateral . [ See Exhibit G ] No explanationis provided
t o support what speci al expertise these four professionals, whose fees
ranged from$280 per hour to $430 per hour, hold so as tojustify so many
ti mekeepers billing on the same matter.

The court concl udes that a reduction of feesis warranted because
debtors’ counsel has not adequately explained how each attorney
contributed to the hearing or conferencein aneaningful way. Thus, the
court will reduce by 25%t he $39, 626. 50 i n f ees hi ghl i ght ed on t he report
as i nvolving nore than one professional billing. This results in a
reducti on of $9, 906. 63.

1111

C. Clunped entries have been adequately expl ai ned.

The audit report highlights $213,460.50in fees that are cl unped
billing entries. [ See Exhi bit E.] Under Cuideline 14, “If a nunber of
separate tasks are perfornmed on a single day, the fee application
should disclose the time spent for each such task (i.e., no
“grouping” or “clunping”).”

“Courts have refused repeatedly to approve wunitem zed
di sbursements for services that are |lunped together in a single
entry, because such action inhibits the court fromestimting the
reasonabl eness of the individual services and their value to the

debtor's estate.” In re Ward, 190 B.R 242, 246 (Bankr. D. M.
ORDER ON THI RD AND FI NAL FEE APPLI CATI ON OF FOLEY & LARDNER LLP 10
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1995); In re Poseidon Pools of Anerica, Inc., 180 B.R at 731.

In its response, Foley points out that of these entries,
$6,337.50 are already the subject of prior agreed-to fee
reductions. For the remaining entries, Foley has provided the
court with supplenmental billing entries that provided the tine
spent for each task. The court is satisfied with the separation
of the entries to reflect the anount of time spent on each task.
Thus, the court will not reduce fees based on cl unping.

D. Fees sought to review revise “open itens” will be disall

The audit report identifies $10,169.50 in entries that include
descriptionsrelatedto “openitens.” [See Exhibit I-5.] Foley statesin
Its response that theseitens arerel ated to counsel | ooki ng at unresol ved
I ssues and devel oping a plantoresolvethem However, the court finds
the descriptionsinthetinme entries to be i nadequate. In | ooking at
fees, the court nmust be abl e to eval uate t he conpl exity and necessity of
wor k done on behalf of the estate in order to determ ne appropriate

conpensation. Inre Poseidon Pools of Anerica, Inc., 180 B. R at 729-31.

The court finds that entries with respect to “openitens” invol ve
vague characteri zati ons of the services perfornmed. The court denies
$10,169.50 in fees for entries on Exhibit 1-5, due to inadequate
descriptions of the services rendered.

E. The court reduces fees sought for “interns.”

The audit identifies $9,887.00 in fees that are attributed to
“interns.” [ See Exhibit J-1]. The final fee application alsoidentifies

these three individuals as “interns.” The description of theindividuals’
qualifications are that oneis alawschool graduate awaiting bar exam

results and the other two are second-year | aw students. One of the
ORDER ON THI RD AND FI NAL FEE APPLI CATI ON OF FOLEY & LARDNER LLP 11
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second-year |lawstudents isidentifiedas workinginFoley s MIwaukee,
W sconsin office as a summer associ ate.Guideline 5 provides:
5. Par apr of essi onal s—+ees my be sought for paral egals,

prof essi onal assistants and | awclerksonlyif identifiedas
such and if the follow ng requirenments are net:

(a) The services for which conpensationis sought woul d have had to
be done by the professional if not done by the
par apr of essi onal , and woul d have been conpensabl e under t hese
gui del i nes;

(b) The person who perforned the services is specially trained or
isalawschool student, andis not primarily a secretary or
clerical worker; and

(c) The application includes a resunme or summry of the
par apr of essi onal's qualifications.

One intern’s primary work involved the third and final fee
application. Along with this intern, six other attorneys and one
par apr of essi onal wereinvolved. Inreviewingtheintern s fees, the court
finds that many entries arefor theinterntofamliarize hinself about
the case, the court’s guidelines, prior fee applications, and to
proofread. Thus, of the $3,526 in fees sought, the court will disallow
$1,655.50 in fees.?®

Theinternin M| waukee, Wsconsinisidentifiedinthethird and
final fee application as providing services under category B310 — d ai s
Admi ni stration and Obj ections. The specificreferencetothisinternis
t hat she perforned | egal research and prepared aneno rel ated to | ease

rejection clainms and danages. The total fees attributed in the fee

5 The fees denied include the fol | owi ng entries for Wwng on Exhibit S-1: 9/14/04 (all
entries); 9/15/04 (all entries); 9/16/04 (.10 — Discuss with J. Butwi nick regardi ng hardcopy
of 1st and 2 fee application orders to deternine amount withheld); 9/16/04 (0.50 — Review
previous fee application to determne if outstanding issues from previous fee application
shoul d be discussed in the 3¢ and final fee application); 9/20/04 (0.10 — Review wi thhel d fees
from1st and 2~ fee applications); 9/24/04 (0.60 — Draft | anguage of preference and avoi dance
statute of limtations to the fee application); 9/24/04 (0.10 — Anal yze addi ng preference and
avoi dance statute of limtations |anguage in the fee application); 9/24/04 (0.70 — Proofread
third and final fee application (30 pages)); 9/24/04 (0.50 — Proofread fee application before
final edit).

CRDER ON TH RD AND FI NAL FEE APPLI CATI ON OF FOLEY & LARDNER LLP 12
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applicationtothisinternis $2,686.00. The court will deny the fees
because the court finds that the described activity is too vague to
justify the expense of a |ease rejection menorandum

The thirdintern’ s feeentries appear inthethird and final fee
appl i cation under category B321 — Di scl osure St at enment (i ncl udi ng Busi ness
Pl an). The narrative i ncl udes no descri ption of the servicestheintern
provided. Areviewof the fee entries disclosedtwenty-two entries that
cont ai ned t he basi c description: “worked with J. Havang on organi zi ng,
revi ewi ng, and respondingtoinquiriesre: notice of disclosure statenent
hearing.”® The one other entryisinreferencetoaneetingwth Fol ey
counsel, M. Hwang and Ms. Porter, to di scuss “di scl osure statenent fee
applicationhearing.”” The court will deny the fees for these entries as
t he descriptions of the services do not provi de any i ndication that the
activities perfornmed were necessary and reasonable. Thus, the court
deni es the $3,675.00 in fees of this intern.

Intotal, the court will deny $8,016.50 i n fees that are associ at ed
with interns.

F. Fees relatedto Charles Vold litigation are not reasonabl e

under the circumnstances.

I n Novenber 2002, a creditor, Oncol ogy Therapeuti cs Network Joi nt
Venture, L.P. (OIN), institutedlitigationin state court agai nst the
debtors’ former CFOCharl es Vol d based on an al | eged per sonal guar ant ee

inacredit application Vold signedas CFO. Vold filed a cross-claim

%These entries appear on the tinme records under category B321 and appear as entries for
DH dated: 6/1/04; 6/2/04; 6/3/04; 6/4/04; 6/7/04; 6/8/04; 6/10/04; 6/11/04; 6/15/04; 6/16/04;
6/ 17/ 04; 6/18/04; 6/21/04; 6/22/04; 6/23/04; 6/29/04; 6/30/04; 7/1/04; 7/12/04; 7/14/04;
7119/ 04; 8/2/04.

"Thi's entry appears on the tine records under category B321 as an entry for DH dated
6/ 11/ 04.
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agai nst the debtors seeking indemity for any liability he m ght

The debtors renoved the | awsui t to t he bankruptcy court. OTN brought
two notionstoremand the nmatter back tothe state court and bot h noti ons
wer e denied. The litigation proceeded between OITNand Vol d. Eventually
a final judgnment was entered in Vol d s favor after he successful |y brought
a sunmary judgment notion.

Fol ey seeks $25,506.00 in fees to basically nmonitor the Vold
litigation. The court has reviewed the time records involvedinthis
billing category. The court notes that this category of fees invol ved
five separate tinmekeepers. The court questions the | evel of staffing and
pr of essi onal i nvol venent. In consideringthe circunstances under which
debtors’ counsel was requiredtorenove the matter, participateintwo
notions toremand, file an answer to the cross-conpl aint, and general ly
nmonitor thelitigation, thecourt finds the fees sought to be excessi ve.
The court takes i nto account that Vol d s counsel, who took the leadin
bri ngi ng and argui ng a sunmmary j udgnment notion that invol ved a very
di fficult | egal question, recovered $25,550.00in attorney’s fees for the
entire matter.

Thus, the court finds the fees Fol ey seeksinthis category to be
excessive and wi | | reduce themto $7, 500. 00, denyi ng $18, 006. 00 i n f ees.

G Furt her reduction in fees sought for union and coll ective

bargai ning matters i s warranted under the circunstances.

The UST has had a continuing objection to the anount of fees
spent with respect to the wunion and collective bargaining
agreenent. [See Exhibit P.] The UST asserts that Foley has never
explained what it acconplished to justify its fees in this

cat egory.
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In its response, Foley states that this category of fees has
al ready been reduced by $19, 683.50 as part of the $30, 000 aggregate
reduction in fees and asks that the court allow its fees in the
amount of $125,859.00 for its work in this category. |In addition,
Fol ey asserts that the detailed history of the dispute with the
union is set forth in the disclosure statenment. According to
Fol ey, its union negotiations were essential to the reorgani zati on
ef fort and achi eved significant savings for the estate.

The court finds Foley s response to be a generic explanation.
Inaddition, after review ng the disclosure statenent it is unclear
which results were due to Foley's services with respect to the
uni on and which were due to special counsel who was |later hired to
handl e | abor i ssues. Foley also has provided an inadequate
expl anation of its staffing | evel on this issue. For this category
of fees, nine tinekeepers billed for their time, which included
| ead counsel on the case, two senior partners (one of whom has
extensive experience in |abor issues), one partner, four
associ ates, and one paral egal. The court concludes that this
category of fees is another situation in which debtors’ counsel was
unreasonably overstaffing its participation in the union nmatter.
Thus, the court will further reduce this category of fees by 35%
or $44, 050. 65.

H. Fees for anending schedules and the statement of

financial affairs are denied.

The UST also objects to the fees related to the filing of
schedul es and anended schedul es. According to the UST, at the very
outset of the case the Clerk’s Ofice refused to file the first

draft of the debtors’ schedul es and statement of financial affairs
ORDER ON THI RD AND FI NAL FEE APPLI CATI ON OF FOLEY & LARDNER LLP 15
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because they were in poor condition. A second draft was filed on
Oct ober 22, 2002, and anended schedules were filed on Decenber 4,
2002, to correct errors. The UST asserts that this denonstrates
that debtors’ counsel did not have a good handle on the debtors’
assets and liabilities during the first 60 days of the case.

Fol ey responds that the debtors’ prior CFO had represented
t hat he had extensive experience in chapter 11 proceedi ngs and he
was solely responsible for the preparation of the debtors’
schedul es and statenents of financial affairs. Foley admts that
it initially relied on the CFO s professed expertise and when this
reliance was shown to be mi splaced, it took action to correct the
mat t er.

In reviewing the tine entries related to amending the
schedul es and statement of financial affairs, the court notes that
$23,469.00 in fees were incurred from Novenber 18, 2002 through
Decenber 4, 2002. The estate should not bear the cost of counsel’s
m spl aced reliance on the debtors’ CFO. Experi enced bankruptcy
counsel ensures from the outset that the schedul es and statenent
of financial affairs are conmplete and properly presented for
filing. The court does not accept as a reasonabl e expl anati on t hat
it was the debtors’ fault that the schedul es and statenment of
financial affairs were not properly conpleted. Thus, the court
will deny $23,469.00 in fees that are related to amending the
schedul es and statenent of financial affairs.

l. Fees for the retention and conpensati on of professionals

wi |l be reduced.

The report highlights that with respect to Foley' s retention

and conpensation, $95,880.50 in fees were incurred. [See Exhibit
ORDER ON THI RD AND FI NAL FEE APPLI CATI ON OF FOLEY & LARDNER LLP 16
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S-1.] Taking into account the portion of fees previously denied for
one ti mekeeper, these fees total $94,225.00. The UST has asserted
that this amunt of fees exceeds the 5% anmpunt mandated in the
gui del i nes. The UST also objects that $7,473.00 in fees were
expended to respond to objections to Foley’'s second interim fee
application.

Fol ey responds that fees and costs incurred during the defense

of a fee application are conpensabl e. In re Smth, 317 F.3d 918

(9th Cir. 2002). However, the response provides a narrative that

does not address the reason this ampunt of fees was incurred in

dealing with retention and conpensati on. I nstead Fol ey recounts
interactions with the UST concerning fee applications. I n
addition, the court has been unable to | ocate any pleadings filed

by Foley in response to the objections to their second fee
application.

Wth respect to fee applications, Bankruptcy Code 8§ 330
cont enpl at es conpensati on for the preparation of fee applications.

11 U.S.C. 8§330(a)(6); In re Smith, 317 F.3d 918, 927-28 (9" Cir.

2002) . As with all conpensation requested, the court nust
det erm ne an anmount that is reasonable. Some courts have utilized
a benchmark such as 5% |n re Bass, 227 B.R 103, 109 (Bankr. E.D.

Mch 1998); Inre Spanjer Bros., Inc., 203 B.R 85, 93 (Bankr. N.D.

[11. 1996). Such benchmarks are hel pful but the circunstances of
each case shoul d control
In addition, the court’s Guideline 6 provides:

6. Preparation of Application — Reasonable fees for
preparation of a fee application my be requested. Fees
for preparation of a fee application may not exceed five
percent of the total amount of fees and costs requested
in the application. This five percent guideline is a

CRDER ON TH RD AND FI NAL FEE APPLI CATI ON OF FOLEY & LARDNER LLP 17
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ceiling rather than a floor; preparation expenses
equaling five percent are not presunptively reasonable.
The aggregat e nunber of hours spent, the amount requested
and the percentage of the total request which the anmount
reFresents must be disclosed. If the actual tinme spent
wi | be reflected and charged in a future fee
application, this fact should be stated but an estinmate
neverthel ess provided.

Once again the court 1is concerned that the nunber of
prof essionals involved in this category of fees is part of the
reason the fees incurred are not reasonable in relation to the
case. In looking at the audit report, at |east four attorneys
contributed a significant anount of tine to the fee applications,
with a total of nine tinmekeepers billing in this category.

G ven the circunstances of the case and the amount of fee
reducti ons discussed above, the court concludes that $55,500.00
wi Il provide debtors’ counsel with reasonable conpensation wth
respect to this category of fees. Thus, the court wll deny
$38,725.00 in fees related to this category of fees.

J. Al other fees requested are approved.

The court has reviewed the remai ning fee categories outlined
in the audit report and concludes that no further reductions are

warranted. The court denies a total of $381,114.59 in requested

f ees.
I V. Expenses

As for expenses, debtors’ counsel seeks reinbursenent for
$45,572. 50 in expenses. From the outset, Foley agrees to the

follow ng reducti ons:
. $474.52 in travel expenses for which counsel has not
i ndi cated the anmount attributed to parking and t he anmount

attributed to mleage [See Exhibit AA];

CRDER ON TH RD AND FI NAL FEE APPLI CATI ON OF FOLEY & LARDNER LLP 18
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. $740.80 in office overhead [See Exhibit U; and

. $146. 62 for an overseas cell phone charges included in

error. [Exhibit BB.]

The court will reduce expenses by an additional $239.07. This
amount is conprised of an entry for a travel nmeal in the anount of
$31. 17 described as: “J. Butwinick neal during trip to San Jose,
CA 11/14/02 — Vendor: Jeffrey H Butwinick.” No explanation is
given for why the cost conports with the guidelines.

The other amount is $207.90 for an entry described as: “J.
Butwi nick Travel to San Jose, CA to neet with client (Lodging
$207.90) 11/14-11/15/2002) - Vendor: Jeffrey H Butw nick.” [See
Exhi bit AA.] No reason is given for the need to incur this San Jose
| odgi ng expense when counsel is |located in San Francisco.

Total expenses will be reduced by $1, 601.01
V. CONCLUSI ON

The court approves on a final basis fees in the amount of
$1,104, 711. 41, having denied $381,114.59 in fees. Expense
rei mbursement is approved in the amount of $43,971.49, the court
havi ng denied $1,601.01 in expenses. Total fees and expenses
approved on a final basis are $1,148,682.90. All fees and expenses
that are denied are done so on a final basis. The hol dbacks are
rel eased, however any fees and expenses debtors’ counsel has
received in excess of those approved herein are to be returned to
the reorgani zed debtor

DATED

JAMES R GRUBE
UNI TED STATES BANKRUPTCY JUDGE
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Case No. 02-55527-JRG
02-55528-JRG

UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A
CERTI FI CATE OF SERVI CE

I, the undersigned, aregul arly appoi nted and qualified Judi ci al
Assi stant inthe office of the Bankruptcy Judges of the United States
Bankruptcy Court for the Northern District of California, San Jose,
California hereby certify:

That 1, inthe performance of ny duti es as such Judi ci al Assi stant,
served a copy of the Court's: ORDER ON THI RD AND FI NAL FEE
APPLI CATI ON OF FOLEY & LARDNER LLP by placing it inthe United States
Mai |, First Cl ass, postage prepaid, at San Jose, Californiaonthe date
shown bel ow, in a sealed envel ope addressed as |isted bel ow

| decl are under penalty of perjury under the | aws of the United
States of Anerica that the foregoing is true and correct.

Execut ed on at San Jose, California.
LI SA OLSEN
Nanette Dunmas, Esq. Ernie Wall erstein Maureen A. Harrington
Ofice of the U S Trustee San Jose Medi cal Managenent McGrane, Geenfield, Hannon
280 So. First St., Rm 268 655 Lincol n Avenue & Harrington LLP
San Jose, CA 95113 San Jose, CA 95126 40 South Market St. 2nd Fl oor
San Jose, CA 95113
Patrick M denn Andrea T. Porter
Hanson, Bridgett, Marcus, Fol ey & Lardner LLP Jenny L. Fountain
Ml ahos & Rudy LLP One Maritine Plaza, 6t Flr. Buchal ter, Nerer, Fields
333 Market Street, 21stFl oor San Franci sco, CA 94111- 3409 & Younger
San Franci sco, CA 94105-2173 333 Market Street, 25 Fl oor
Marci Pierce San Franci sco, CA 94105-2130
Robert L. Ei senbach 111 Moss Adans
Cool ey Godward LLP 438 First Street, #320 Susan Uecker
One Maritine Plaza, Sant a Rosa, CA 95401-6339 Uecker & Associates, |Inc.
20t Fl oor 100 Pine Street, Suite 475
San Franci sco, CA 94111-3580 John M Cronin San Franci sco, CA 94111
Cronin & Associ ates

P. O Box 9007
La Jolla, CA 92038




